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Progress Has Been Made Creating A Public Defender System
For The 21% Century; Significant Unfinished Business Remains

The Blue Ribbon Group (BRG) was faced with aserious cri-
sisinthedelivery of indigent defense serviceswhenit metin
1999. The BRG was concerned that from the perspective of
every availablebenchmark, Kentucky’spublic defender sys-
temwasintrouble. Entry level public defender salarieswere
among thelowest inthe nation at $23,388. Cost per casewas
among thelowest in the nation at $187 per case. Funding per
capitawas among the lowest inthe nation at $4.90. TheBRG
found that without asignificant increase in funding, the pre-
dicted consequences were dire. Thefull-time system would
fail, lawyers and support staff would leave DPA, casel oads
would rise “to the breaking point especially in cities such as
Louisville,” the DPA would be forced to stop serving some
defendants in some courts, cases would have to be retried
due to findings of ineffective assistance of counsel, other
criminal justice agencies, especially courts, would be frus-
trated by an inadequate indigent defense system, and Ken-
tucky would be at risk of a successful statewide systemic
lawsuit. The BRG recommended that $11.7 million annually
be placed into indigent defense in order to avert the crisis.

The reaction to the BRG recommendations was favorable
among Kentucky policymakers. TheKentucky Criminal Jus-
tice Council endorsed 11 of the 12 recommendations made by
theBRG. Governor Patton supported thework of the BRG by
placing $10 millioninto hisproposed biennial budget, includ-
ing $4 million during the first year and $6 million during the
second year of the biennium. The 2000 General Assembly
passed the Governor’ sbudget. Only $5.7 million remainsfrom
theoriginal $11.7 to be added to indigent defensein order to
complete the BRG recommendations.

The $4 million added to DPA’ sbudget in FY 01 and $6 million
in FY 02 has resulted in great improvement to the Kentucky
public defender system. Reviewing each of the benchmarks
captures this progress:

Defender entry-level salarieshaveincreased from $23,388
in 1999 to $33,425 today.

Funding per-capita has increased from $4.90 in FY 98 to
$7.14inFy02.

Cost-per-case has risen from $187 in FY 98 to $250 in
FYO01.

The added funding also enable the full-time system to con-
tinue to develop at the trial level, as recommended by the
BRG. In 1999, 82 countieswerecovered by afull-time system.
Today, 105 counties are being covered by afull-time system.
In April of 2002, an officewill openin Bullitt County and the
Murray Officewill becompleted, allowing for 5 new counties
to be served by afull-time office. By the end of this fiscal
year, 110 countieswill be part of Kentucky’ sfull-time system
at thetrial level.

In addition to completing the
full-time system, the BRG was
also concerned about high de-
fender caseloads. The BRG in
Recommendation No. 6 stated
that “full-timetrial staff should
beincreased to bring casel oads
per attorney closer to national
standards. The figure should
beno morethan 350 inrural ar-
easand 450 in urban areas.” In
FY 99, the average number of

Ernie Lewis, Public Advocate

new cases opened per attorney that year was 475. By FY01,
that average number had declined to 420. Overall, casel oads
for the individual full-time trial public defender have been
reduced by 11.5% since 1999.

Thecrisisof 1999 hasbeen averted. The$10 millioninfusion
of General Fund moneys over the biennium has resulted in
significant improvement to the Kentucky public defender
system.

O Sgatenber 26, 2001, thBlue Ribbon Group convened
and reviewed favorably the progress that had been made. In
the resolution passed that day, the BRG commended “the
Governor and the General Assembly for their courageous
and insightful significant first step toward adequate funding
for indigent defense in the 2000 General Assembly. Thefirst
phase allowed for anincreasein salaries, greater retention of
attorneys, some reduction in casel oads, and progressin cre-
ating afull-time system.”

The Blue Ribbon Group recognized that there was unfin-
ished business. The BRG affirmed that the $11.7 million called
for in 1999 needed to completed. “The second phase of the
BRG planincludescompletion of afully funded full-time pub-
lic defender system throughout the state.” The BRG also
saw trouble ahead in the declining economy. “Inlight of the
historical impact of economic decline, higher caseloads can
be expected in the immediate future.”

The BRG called upon policymakersto completewhat the BRG
had started in 1999. “Accordingly, the BRG urgesimmediate
action to fully fund the Public Advocacy system in order to
achieve this constitutionally mandated basic service for the
people of the Commonwealth of Kentucky.”

DPA has a two-step plan presented to and affirmed by the
Blue Ribbon Group. Thisplan calsfor $2.3 millionin phase
onein order to begin the improvements. The second phase
would fully fund the BRG recommendations and would add
$5.7 million to the $6 million placed into the General Fund in
FY02. Details of this plan are described in the remainder of
this newsletter.
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Blue Ribbon Group Finding #5: “The DPA Per-Attor ney
Casdload Far Exceeds National Caseload Standar ds.”

Blue Ribbon Group (BRG) Recommendation No. 6 reads:
“Full-time trial staff should be increased to bring casel oads
per attorney closer to the national standards. The figure
should be no more than 350 in rural areas and 450 in urban
areas.” National standards are asfollows:

No more than 400 misdemeanors per lawyer per year.
No more than 200 juvenile cases per lawyer per year.
No more than 150 felonies per lawyer per year.

A mix of the above.

Death penalty cases are not included in the national
standards. Some death penalty cases involve 400-1000
hours for each of two lawyers.

In the original 2000 budget proposal supported by the BRG,

35 trial lawyers were requested. At that time, the average
caseload for Kentucky public defenders was 475, with some
offices featuring casel oad-per-attorney at far higher levels.
Asaresult of additional staff being added to existing offices
to cover new counties, and also as a result of a somewhat
static crime rate, casel oads per attorney have declined from
475in FY 99 to 420 by FY 01, an 11.5% per attorney decrease.

The 2000 General Assembly was ableto fund only 10 of the
requested 35 attorney positions. The funding for the 10
casel oad reduction attorneys becomes available in April of
2002. However, through efficiencies, DPA has been able to
start 6 of the 10 lawyers prior to April of 2002. This should
allow for caseloadsfor FY 02 to reflect afurther slight decline.

Caseload Increased 3% in FYO1

There are several other factors to consider when examining
the problem of high caseloads for public defendersin Ken-
tucky. Fortunately, the overall violent crime rate has been
declining for much of the past decade. On the other hand,
when DPA opensatrial office, thecourt-appointmentsdouble
and eventriple above previous appointment levels. Thatisa
partial explanation for DPA’s 3% increase in trial level
casel oads between FY 00 and FY 01 at atime when the crime
rate was declining.

Several OfficesRemain Where
CasdoadsAreFar TooHigh.

DPA’s Annual Caseload Report for FY 01 reflects that there
remain offices where casel oads continue to be far too high,
even after the placement of 6 of the 10 caseload reduction
lawyers. These offices are asfollows:

Paducah—552
Madisonville—496
Columbia—479
London—472
Elizabethtown—555
Frankfort—483
Hopkinsville—472
Bell—448
Morehead—445
LaGrange—414
Louisville—405

Blue Ribbon Group Recognizes That Economic
Decline Will I ncrease Caseloads

Theeconomic declinethat hasincreased following the events
of September 11, 2001 further complicates this issue. The
Blue Ribbon Group Resolution adopted on September 26,
2001 statesthat: “Inlight of the historical impact of economic
decline, higher caseloads can be expected in the immediate
future.”

DPA 2002 Budget Request

DPA isrequesting 15 additional caseload reduction lawyers
in its 2002 budget request. These will be placed in offices
with the highest caseloads in order to make more progress
toward the BRG's goal of consistency with national stan-
dards. These 15 caseload lawyers would cost $285,699 in
FY03, and $1,058,085in FY 04.

“Thou shalt not ration justice.”

Justice Learned Hand

-
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Blue Ribbon Group Recommendation #3:
“The Full-Time System Should Be Completed.”

The Public Advocacy Commission has long affirmed a goal
of having all trial level services provided by afull-time attor-
ney located in atrial office. By 1996, a full-time public de-
fender office covered only 47 counties of Kentucky’s 120
counties. In 73 counties, part-time private lawyers were on
contract with DPA to provide services to court-appointed
clients. While some of the lawyers provided excellent ser-
vice, therewaslittle oversight or accountability, courtswere
reluctant to appoint eligible clientsdueto thel ow compensa-
tion for the lawyers, and the public and courts were in gen-
eral not being servedwell. Atthesametime, thetrend among
prosecutorsin circuit court was toward increasing the num-
ber of counties being served by full-time Commonwealth’s
Attorneys.

The 1998 General Assembly affirmed the goal of providing
for full-time public defenders at thetria level. $2.3 millionin
additional moneys was made available in part to expand the
full-time public defender system. Offices were opened in
Owenshoro, Paintsville, Bowling Green, Columbia, and
Maysville. By the timethe Blue Ribbon Group met in 1999,
82 counties were being served by one of 25 full-time public
defender offices.

The Blue Ribbon Group called upon Kentucky public
policymakersto completethefull-timesystem. “Thefull-time
system should be completed.” The 2000 General Assembly
adopted the Governor’ sbudget enabling significant progress
to be made toward the goal of completing the full-time sys-
tem. In FY 01, an additional 22 counties were added to an
existing full-time office. 2 additional officesin Murray and
Bullitt County were funded to begin operation in April of
2002. By the end of FY02, 110 counties will be part of
Kentucky’ s full-time system.

Unfinished Business. Complete the Full-Time System

Ten counties remain to be added to the full-time system. In
DPA’s2002 budget proposal, theseten countieswill beadded
by the opening of four new offices, to begin operation at the
end of FY03. These officesare asfollows:

Cynthiana: Harrison, Robertson, Pendleton, Bourbon,
and Nicholas Counties. Bourbon is presently being
served by the Frankfort Office.

BooneCounty: Boone, Grant, Gallatin Counties. Gallatin
is presently being served by the Covington Office.

Glasgow: Barren, Metcalfe, and Monroe Counties.
Monroe County is presently being served by the Co-
lumbia Office.

Greenup: Greenup, Lewis, and Carter Counties. Lewis
County is presently being served by the Maysville Of -
fice; Carter and Greenup Counties are presently being
served by the Morehead Office.

Additional Support Staff Person for Each Officeis
Necessary to Completethe System

Anessential part of thisproposal isthe addition of 1 support
staff to the 20 officesin thetrial system that have not previ-
ously had a support staff position added. At present, the
standard configurationin an officeis 3-9 lawyers, 1 secretary
for every 3 lawyers, and 1 investigator. No trial office em-
ploys paralegals, and only a handful employ social workers
or mitigation specialists. Asaresult, many lawyersare han-
dling investigatory, clerical, and other similar duties.

In comparison, theratio for attorneysin Kentucky according
to the Kentucky Bar Associationis1.71 paralegalsfor every
2-6 attorneys, and 4.7 other personnel for 2-6 attorneys. Na-
tionwide, the recommended ratio is .61 secretaries per each
attorney, and .26 paralegal s per attorneys.

The addition of 1 support staff person in the 20 offices is
necessary to alow the attorneys in the offices to become
more efficient, and to enable them to concentrate on legal
work whilerelying upon support staff for the essential other
duties necessary to adequately represent an indigent client.

Budget Request

DPA isreguesting $557,324 in thefirst year of the biennium,
and $2,273,344 in the second year of the biennium to com-
plete the full-time system.

The Blue Ribbon Group Resolution enacted on September
26, 2001 supports this request. “The second phase of the
BRG planincludes completion of afully funded full-time pub-
lic defender system throughout the state... Accordingly, the
BRG urgesimmediate action to fully fund the Public Advo-
cacy system in order to achieve this constitutionally man-
dated basic service for the people of the Commonwealth of
Kentucky.”
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Blue Ribbon Group Recommendation #10:
“Fund Capital Defense.”

Blue Ribbon Group Recommendation #10 reads. “It isim-
perative that Kentucky reasonably fund indigent capital de-
fense both at the trial and post-trial levels.” DPA’s 2000
budget request would have funded this recommendation.
Unfortunately, thisisone of the areasthat went substantially
unfunded in the 2000 General Assembly.

Reversalsare Occurring at a High Rate

When astate wantsto have the possibility of capital punish-
ment as a sentence but failsto fund the defense component,
one of the expected resultsis that cases would be reversed
due to ineffective counsel. That is precisely what is occur-
ring both nationwide and in Kentucky.

A 2000 Columbia University Report entitled “ A Broken Sys-
tem: Error Ratesin Capital Cases, 1973-1995" found that 68%
of death verdicts had been reversed across the nation on
appeal and post-conviction. One reason cited for these re-
versals was “chronically incompetent defense lawyers.”

The same phenomenon is occurring in Kentucky. 62% of
capital verdicts have been reversed in Kentucky since the
death penalty began againin 1976. Thiscomparesto 10.5%
of civil and criminal cases reversed by the Kentucky Su-
preme Court in 2000. During the past year, 8 death verdicts
were overturned including 2 for ineffective counsel.

The Constitution Project, a bipartisan group of eminent citi-
zenswho are both pro and anti death penalty issued areport
inJuly of 2001 stating that “[€] very capital defendant should
be provided with qualified and adequately compensated at-
torneys at every stage of the capital proceeding including
state and federal post-conviction and certiorari.”

Unfinished Business

Theprimary unmet need in capital defensefor Kentucky public
defenders is at the trial level. At the present time, capital
cases are handled primarily by local trial offices. The Capital
Trial Branch located in the central office in Frankfort cannot
handle the 50-90 potential capital casesthat occur each year.
Thelocal trial attorneys carry casel oads averaging 420 new
cases per lawyer per year. These caseloads make it excep-
tionally difficult to accommodate the handling of a capital
case.

DPA proposesthe creation of regional capital teams consist-
ing of alawyer, an investigator, and a mitigation specialist
located in each of the 5 trial regions. Thiswill take the pres-
sure off thelocal trial offices, while at the sametime ensuring
that an adequately educated and experienced trial lawyer is
handling the defense.

In addition, DPA proposes the addition of 1 lawyer whose
jobitistorepresent the personson death row asthey appeal
their convictions. DPA represents all of the persons pres-
ently on death row. This is time-consuming and complex
work.

DPA'’s proposal would cost $607,490 in the first year, and
$990,272 in the second year of the biennium.

Kentucky citizens continue to want to have the death pen-
alty asapossible penalty. Inorder to accommodatethis, itis
imperative that an adequate defense is provided to those
persons charged with and convicted of capital crimes.
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The Completion of the BRG Recommendations

There are several other parts of the Kentucky indigent de-
fense system recognized by the BRG as in need of comple-
tion. They are detailed below.

AppealsBranch Parity

In Blue Ribbon Group Finding #10 the report reads that
“[t]he Appellate Branch islimited in its ability to handle the
workload in the court of Appealsand the Supreme Court.”

At the present time, DPA has 11 attorneys in the Appeals
Branch and 4 personsin the Capital Appeals Branch. 2 law-
yers are located in the Juvenile Post-Dispositional Branch
who handl e appeal sto both the circuit courts and the appel -
late courts. 3 Y2 lawyersin Jefferson County handle appeals
from that county; Fayette County handles only the appeals
tothe Court of Appealsfromthat county. Incomparison, the
Attorney General’ s Office appellate effort presently employs
28 lawyers.

DPA isproposingin its 2002 budget request to add 4 lawyers
tothe AppealsBranch. Thiswill allow themajority of the 180
cases that are presently assigned to private lawyers to be
handled in-house. The start-up for this addition would be
$151,137, with $338,477 being needed for FY 04.

Support for the Full-Time System

Blue Ribbon Group Finding #12 reads: “As DPA moves
toward afully staffed statewide program, thedemandson the
Law Operations Division (OPS) will grow dramatically. Cur-
rently, the number of staff at LOPSwill need to be expanded
during theimplement” of theBlue Ribbon Group recommen-
dations.

Itisimportant not to neglect support for the full-time system
aswecompleteit. Inits2002 budget request, DPA ispropos-
ing the following in order to support the completed system:

2 administrative staff, including an information technol-
ogy person.

2 education staff (DPA presently has only 2 staff de-
voted to education.)

- =

1 Post-Trial investigator.

Increase in the rate paid private lawyers handling con-
flict cases.

Equipment replacement.

Law clerks.

Thestart-up costsfor thisrequest are $588,359, with $670,065
being required for FY 04.

Accessto Courtsfor Inmatesand Juveniles

Blue Ribbon Group Finding #11 statesthat “the DPA Post-
Conviction Branch is unable to provide representation to
hundreds of inmates who have the right to counsel in Ken-
tucky.”

At the present time, a small Post-Conviction Branch serves
the over 15,000 inmatesin Kentucky’ s prisons. ThisBranch
wascreated intheearly 80’ sastheresult of aconsent decree.
This Branch not only provides access to courts for inmates
but also represents all of the court-appointed post-convic-
tion actionsin the state' strial courts. Inmates|ocated in the
states' jails, including those sentenced to Class C and D
felonies, do not have access to the services of the Post-
Conviction Branch. DPA proposesto remedy thisby adding
2 attorneys, 5 paralegal's, and 1 secretary to provide services
to the 4000+ Class C and D felons now serving timein jail.

DPA also provides access to courts pursuant to a consent
decree for the state’s children in treatment and detention
facilities. In order to meet the obligations of the consent
decree, DPA proposes the addition of 3 staff to the Juvenile
Post-Dispositional Branch.

Thework of these two branchesisessential to the fairness of
our court system. Mistakes are sometimes made at the trial
level. Those who are incarcerated have aright to open the
courthouse door. The requested additions help preserve
these rights and the fairness of our court system. The start-
up costs for this proposal are $208,396, with the completed
costsfor FY 04 being $467,500.

The Blue Ribbon Group at work.
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Public Defender Funding I ncreases With
Remainder Of Criminal Justice System

Kentucky’s public defender system has been improved im-
mensely through the support of Governor Patton and the
General Assembly over the past 4 years. Thisimprovement
hastaken place at the sametime asother parts of the criminal
justice were aso improving.

DPA Share Rises Slightly In FY 98, DPA received 2.61% of
the criminal justice budget, compared to 37.95% for Correc-
tions, 20.16% for the judiciary, 15.26% for the state police,
9.80% for juvenile justice, 7.84% for the prosecution, 3.63%
for criminal justicetraining, and 2.74% for justice administra-
tion. Thetotal criminal justice budget in FY 98 was $737 mil-
lion.

By FY 02, DPA’s share of the criminal justice dollar hasrisen
dlightly. In FY02, the criminal justice budget has risen to
$955,980,800, compared to $830 million in FY00. In the cur-
rent fiscal year, DPA receives 3.01%, compared to 2.61% 3
years ago. Corrections' share has increased to 34.97%, the
judiciary hasincreased to 21.19%, the state police share has
dropped to 13.92%, juvenile justice has risen to 13.64%, the
prosecution has dropped to 7.32%, criminal justice training
hasdropped to 3.61%, and justice administration has dropped
t0 2.34%.

Prosecutors Also Receive Additional Funding It is always
difficult to compare funding level for prosecutors and de-
fenders and come up with anything meaningful. Many per-
sons in district court proceed without counsel, while the
Commonwealth is always represented there. Attempts to
compare apples to apples usually fail when it comes to the
district court level.

State Police
13.92%

Justice Administration
2.34%

Juvenile
13.64%

Criminal Justice Training
3.61%

O Corrections
Judiciary
0O DPA

Prosecution
7.32%

DPA
3.01%

O Prosecution
Criminal Justice Training
3 Juvenile

Justice Administration

O State Police

However, comparisons are a bit easier when made between
Commonwealth’s Attorneys and public defenders. In FY 97,
DPA handled 85% of the casesin circuit court. By FY 01, this
hadrisento90%. Thus, public defendershandled 90% of the
casel oad of Commonwealth’ Attorneys.

At the sametime, funding for prosecutorsin both circuit and
district court continues to be between 2 and 3 times that of
public defenders. In FY 97, prosecutors received approxi-
mately $50 million compared to DPA’s $16 million. In FY 01,
that had changed to $67 million for prosecutors compared to
$26 million for public defenders.

TheCriminal Justice System NeedsBalance DPA supports
a balanced criminal justice system, including an adequately
funded prosecution function. Citizens of Kentucky agree
with thisapproach. InaSpring 2001 poll by the University of
Kentucky Survey Research Center, 78.9% of Kentucky citi-
zens expressed support for balanced resources for prosecu-
tors and defenders.

DPA'’ sproposed budget would restore balanceto Kentucky’s
criminal justice system. The Blue Ribbon Group recognized
thisneed in 1999 when it recommended an additional funding
level of $11.7 million annually. The 2000 budget went along
way toward completing the goal of balance by placing an
additional $6 millioninto DPA’ sannual budget for FY 02. With
the requested $5.7 million for FY 04, the Blue Ribbon Group
recommendations would be completed, and balance in
Kentucky’s criminal justice system would be established.

A graph indicating these percentages of expenditurefor each
Kentucky criminal justice programiis:

Corrections
34.97%

Judiciary
21.19%
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47 COUNTIES COVERED IN 1996
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Governor Patton Presents Certificates of Appreciation
To Department of Public Advocacy Law Clerks

On August 8, 2001 in the Capitol Rotundain Frankfort, Kentucky, Governor Patton presented Certificates of Appreciationto
16 Department of Public Advocacy Law Clerks. These 1,2™ and 3™ year law school internsfromthe University of Louisville,
the University of Kentucky, and Chase School of Law have spent the past several months working closely with DPA
attorneys providing invaluable assistance with legal research, client interviewing, brief writing and investigating claims of
innocence. DPA’ spracticeof hiring law school studentsprior to their taking the Bar exam recruitsfuture public defendersand
exposesfuture private attorneysto the need for ahigh quality public defender system. In return, each student gains practical
experiencein therepresentation of indigent clients. The Governor expressed his appreciation for theimportant work they do
in insuring good representation for the Department’ s clients.

Left toright:
1¢ Row -Ed Monahan, Deputy Public Advocate, Brooke Johnson (Post-Conviction Branch), Jimmy Schaffer (Post- Convic-
tion Branch), Kelly Menser ( LaGrange Trials Branch ), Susan West (Administration ), Tom Williams (A ppellate Branch) and
Governor Paul E. Patton.

2 Row- Jeremy Rettig (Capital Post-Conviction Branch ), Moriah Lloyd (Capital Appellate Branch), Jesse Robbins ( Juvenile
Post- Conviction Branch), Courtney Dike (Central Office-TrialsBranch), LisaCobb (Post—Conviction Branch), Forrest Brock
(Hazard Trials Branch), Jennifer Kenny(Juvenile—Post Conviction Branch ),Vickie Arrowood (Capital- Trials Branch),Jenny
Lafferty (Capital-Post Conviction Branch ), Brian Thomas (Capital Appellate Branch), and Jared Squires (Appellate Branch).

Kentucky Public Defender Resources Have
~Risen with Other Partsof Criminal Justice System

FY02 Resources

0,
7.32% @ Prosecutors

3.01%
DPA

O Other Criminal

89.67% Justice
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75% of Kentuckians Fear L ess Resources For
Defenders L eadsto Risk of Innocent Being Convicted

Do you think that public defenders having less
resources than the prosecutor leads to unfair
outcomes such asinnocent people being convicted?

75%

25%

Yes No

Results of Spring 2001 Kentucky Survey with 841 interviews completed between July 13 until
September 7, 2001 by the University of Kentucky Survey Research Center. The margin of error is

approximately + 3.4 percentage points at the 95 percent confidence level.

When you come to afork in the road take it.
Yogi Bera
—
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Defender s handled 90.95% of criminal casesin circuit court.

90.95%

9.05%

@ DPA Circuit Cases B Additional Comm. Atty. Circuit Cases not Defended by DPA

Indigent Defense Funding Decisionsin Other States
Indigent defense systemsin the following states have recently plunged into crises as they have not
received the attention and funding necessary to insure adequate representation of indigent clients.
- Missssippi
- Georgia
- Aldbama
- Texas

North Carolina created full-time system using Minnesota and Kentucky models.
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8 Out Of 10 Kentuckians
Want Public Defenders and Prosecutorsto Have Balanced Resour ces

Should Kentucky prosecutors and public
defenders have balanced resources for

prosecuting and defending cases?

78.90%

21.10%

Yes NO

Results of Spring 2001 Kentucky Survey with 841 interviews compl eted between July 13 until September 7, 2001 by the
University of Kentucky Survey Research Center. The margin of error is approximately + 3.4 percentage points at the 95

percent confidence level.
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